
IN THE COURT OF MUNSIFF CUM  JUDICIAL MAGISTRATE FIRST CLASS::TIHU 

DISTRICT: NALBARI 

 

G.R. Case No. 60/17 

U/s 338 IPC 

 

State of Assam     

                 -vs-   

Dr. Tarun Talukdar  …... Accused  

 

Present: Sri Anurup Bordoloi, AJS 

    Munsiff cum JMCF, Tihu.  

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P.    

For the Defence : Mr. S.K Talukdar, 

Smti. P. Haloi, Advs.  

 

Dates of Evidence   :  29.11.17, 13.12.17, 24.01.18, 16.02.18, 04.04.18, 

13.06.18, 25.07.18 

Date of Argument  :  01.08.18 

Date of Judgment   :  01.08.18 

 

J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that one Sri Manab Ch. Kalita 

lodged an ejahar before the Officer-in-Charge, Tihu P.S on 03.05.17 alleging 

inter-alia that on that day the informant came to Shree Krishna Pharmacy to 

visit Dr. Tarun Talukdar to remove one of his teeth from lower jaw which was 

a loose tooth. But the doctor removed another tooth from his upper jaw as a 

result of which he suffered severe pain and blood oozed out from there which 

did not stop even after taking injection. 

2.  On receipt of the ejahar, Tihu P.S. Case No. 60/17 U/s 326 

I.P.C. was registered and investigated into. On perusal of the case record it is 

found that the I/O of the case has filed the charge sheet U/s. 338 IPC against 



 

 
 

the accused and accordingly my predecessor in office has framed charge U/s. 

338 IPC. 

3.  On appearance before the court, necessary copies were 

furnished to the accused and on being explained the particulars of offence U/s 

338 IPC, the accused pleaded not guilty and claimed to be tried.  

4.  In support of its case, prosecution side examined 6 (six) 

witnesses. Finding it necessary Court re-examined one witness u/s 311 CrPC. 

The accused was examined U/s 313 Cr.P.C. wherein he took the plea of 

denial. Defence has examined no witness.   

5.  I have heard arguments of the learned counsels for both the 

sides at length, gone through the case record and perused the evidence 

carefully.                                                       

POINTS FOR DETERMINATION ARE: 

6.  (i) Whether the accused, on 03.05.17 at Shree Krishna Pharmacy 

under Tihu P.S, caused grievous hurt to the informant by removing his tooth 

so rashly and negligently as to endanger human life or personal safety of the 

informant and thereby committed an offence punishable U/s 338 IPC?  

 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me 

describe the evidence in brief. P.W.1/informant, Sri Manab Ch. Kalita, has 

stated in his evidence that he had lodged the FIR against Dr. Tarun Talukdar 

on 03.05.17 at 12.00 pm. On that day P.W.1 went to visit the accused person 

at his chamber at Shree Krishna Pharmacy to remove a teeth from lower jaw 

as he was suffering from toothache. However, Dr. Tarun Talukdar/accused 

removed another tooth from his upper jaw. Thereafter, when PW 1 asked the 

accused why he removed the tooth from his upper jaw, the accused said that 

PW 1 himself showed him the tooth in his upper jaw. Blood oozed out from 

the tooth of PW 1 which was removed by the accused. PW 1 was first taken to 

Tihu hospital by police from where he was referred to SMK Civil Hospital, 

Nalbari. Ext.1 is the FIR and Ext.1(1) is the signature of P.W.1.  

8. In his cross-examination, PW 1 stated that he went to Nalbari 

for treatment from Tihu Hospital. P.W.1 lodged the FIR on the day of the 

incident.  In the FIR, P.W.1 has not mentioned whether the bad tooth was on 

the left side or right side of his mouth. It is not a fact that P.W.1 has not 



 

 
 

stated before police on which side of his mouth he felt pain. The tooth for the 

removal of which he went to the accused was still inside his mouth. It is not a 

fact that after removal of his tooth P.W.1 had 31 teeth in his mouth, Labanya 

Barman was not near P.W.1 at the time of the incident. At the time of the 

incident Labanya Barman was outside the doctor’s chamber. At the time of 

removing the tooth, P.W.1 was not sleeping. At the time of removing the 

tooth, P.W.1 did not obstructed him. The documents/reports relating to 

treatment at Tihu Hospital or Nalbari Civil Hospital, has not been filed in this 

case. It is not a fact that P.W.1 has stated falsely on the day of his deposition.  

P.W.1 has not seen the removed tooth on the day of his deposition in the 

Court. It is not a fact that the tooth which was removed was bad/infected.  It 

is not a fact that P.W.1 had not told the doctor to remove the half broken 

tooth in his lower jaw. P.W.1 has lodged a case at the Consumer Court 

against the accused demanding 5-6 Lacs from him.  It is not a fact that in 

order to claim 5-6 lacs, P.W.1 lodged a false case at Tihu P.S.  Police 

interrogated P.W.1/informant within 15 days of the date of the incident.  It is 

not a fact that blood was not oozed out from his removed tooth and police 

took P.W.1 to Tihu Hospital.  It is not a fact that P.W.1 has falsely lodged this 

case in order to claim compensation.  

9. PW 1, Manab Ch Kalita, was re-examied u/s 311 CrPC and 

during his re-examination he that he gave the tooth which was removed by 

the accused to the police.  Ext.2 is the seizure list and Ext.2(2) is the 

signature of PW 1.  M.R.Ext. A is the broken tooth.  P.W.1/informant denied 

that the tooth belonged to him.   

10. The defence side was given the opportunity to further cross-

examine PW 1. In his cross-examination, PW 1 stated that the tooth which he 

saw in court is a broken tooth. P.W.1 does not know whether that tooth was 

bad or not.  Police seized the tooth from P.W.1.  Generally humans have 32 

teeth. P.W.1 does not know how many teeth he has.  Now P.W.1 has 31 nos. 

of teeth.  The tooth exhibited in the Court was not P.W.1’s tooth.  

11. P.W.2, Sri Ratul Deka, has stated in his evidence that he knows 

the informant and the accused person.  In the month of May, 2017 at about 

12.00 pm, the informant took appointment and visited the doctor’s/accused’s 

chamber and after getting treatment he went away. Thereafter, two hours 

later the informant came back and started abusing the doctor/accused stating 



 

 
 

that the accused had removed a different tooth and not the one which was 

infected/bad. 

12. In his cross-examination, PW 2 stated that it is not a fact that 

P.W.2 has not stated before police that the informant had visited the 

doctor/accused for the treatment of one of his infected/bad teeth and after 

the treatment of the same he went away, two hours later the informant came 

back and abused the accused/doctor stating that he had removed a different 

tooth. P.W.2 had not seen what happened inside the doctor’s/accused’s 

chamber.  The accused’s chamber has been in the pharmacy of P.W.2 for 24 

years.  During these years, P.W.2 has never heard any complaint against the 

accused.  The accused has been practicing for 35 years.   

13. P.W.3, Sri Labanya Kr. Barman, has stated in his evidence that 

he knows the informant and the accused person. On 03.05.17, the informant 

and PW 3 along with some others were talking in-front of Krishna Pharmacy.  

While talking, when the informant complained of toothache PW 3 suggested 

him to visit Dr. Tarun Talukdar/accused who was at his chamber at Krishna 

Pharmacy on that day. Accordingly, the informant went to the chamber of the 

accused person to remove his bad tooth.  At around 1.00 pm, the informant 

came of out the doctor’s chamber with a bleeding tooth and told PW 3 and 

others that the accused had removed one of his good teeth instead of the bad 

one. Thereafter, the informant again went to consult the doctor/accused.  

When the informant came out, he said that the doctor misbehaved with him 

and later lodged the FIR.  P.W.3 does not know what conversation took place 

inside the chamber between the informant and the accused person.  The 

tooth which was seized by the police was not the tooth which P.W.3 saw in 

the Court on the day of his deposition.  Ext.2 is the seizure list and Ext.2(1) is 

the signature of PW 3.  MR Ext.A is the seized tooth. 

14. In his cross-examination, PW 3 stated that the police 

interrogated P.W.3 after two days of the incident. It is not a fact that police 

did not interrogate P.W.3. PW 3 along with others were standing outside the 

Krishna Pharmacy from 11.30 am to 1.00 pm.  P.W.3 was outside the 

chamber.  P.W.3 did not go to the chamber with the informant.  P.W.3 had 

not seen the doctor removing the tooth of the informant. P.W.3 had put his 

signature on the seizure list but he did not read its content. P.W.3 does not 

know whether the seized tooth was of the upper jaw or of the lower jaw of 



 

 
 

the informant. P.W.3 does not know in which way the accused misbehaved 

with the informant.  It is not a fact that the accused did not remove one of 

the wrong teeth of the informant.  It is not a fact that P.W.3 deposed falsely 

as the informant is his friend.  The infected tooth is still intact in the jaw of 

the informant and it has not been removed till date. 

15. P.W.4, Sri Kushal Patowary, has stated in his evidence that he 

knows the informant and the accused person.  About 5 (five) months ago 

from the date of his deposition at about 01.30 pm, P.W.4 was at the Shree 

Krishna pharmacy.  On that day the informant came to visit the accused 

person with regard to his tooth problem. After being treated, the informant 

went away and after sometime he came back to the doctor’s/accused where 

an argument took place between the accused person and the informant. 

When P.W.4 went inside the chamber after hearing the noise of the argument, 

he saw that the informant was rebuking the accused person. P.W.4 heard that 

the dispute took place as the doctor had removed a good tooth of the 

informant instead of the bad one.   

16. In his cross-examination, PW 4 stated that he does not know 

whether the removed tooth was good or bad.  P.W.4 heard that the tooth was 

infected. After about 1 (one) hour the informant came back and argued with 

the doctor/accused.   

17. P.W.5, Dr. Dilip Kr. Saikia, has deposed in his evidence that on 

04.05.17 at about 12.30 pm he examined Manab Ch. Kalita at SMK Civil 

Hospital, Nalbari as an outdoor patient.  Upon such examination, P.W.5 found-

“unhealed socket seen in between upper left 4 and 6.  No active bleeding seen 

from the socket.  Pain on percussion on lower left 6 (first molar), incisal 

fracture seen on left first molar.  Treatment modules antibiotics, analgics 

given for the infarction.  Age of injury was old (unhealed socket).  

Examination reveals that an unhealed socket in between upper left 4 and 6 

teeth and fracture infected on left 6 (first molar)”. Ext.3 is the injury report 

and Ext.3(1) is P.W.5’s signature.  

18. In his cross-examination, PW 5 stated that he does not know 

whether the unhealed socket was because of removal of tooth or not. At the 

time of removing a tooth, local anesthesia is being applied and at that time 

the patient remains in his senses and he can say if he has any problem.  No 

tooth was shown to P.W.5 by the patient or police and as such he does not 



 

 
 

know whether the tooth was a good one or bad one.  In P.W.5’s opinion, the 

patient was not injured and it was a medical negligence case.   

19. P.W.6, Jugananda Boro, has stated in his evidence that on 

03.05.17 the informant lodged an ejahar before the O/c, Tihu P.S. At that 

time P.W.6 was posted as O/c, Tihu P.S.  P.W.6 registered the case and 

started investigation. First, P.W.6 interrogated the informant at P.S.  

Thereafter P.W.6 went to the place of occurrence, drew the sketch map and 

interrogated the witnesses.  Thereafter, P.W.6 seized the tooth which was 

handed over to him by the informant/victim himself.  On the same day the 

victim was medically examined and P.W.6 collected the medical report on 

21.07.17.  P.W.6 interrogated the medical officer, Dr. Dilip Kr. Saikia (Dentist 

at SMK Civil Hospital, Nalbari) and came to know that one tooth from the 

upper jaw has been removed while the infection was in one of the teeth in his 

lower jaw. On 24.07.17 P.W.6 arrested the accused person at P.S, 

interrogated him and released him on bail.  Thereafter, P.W.6 submitted 

charge-sheet u/s. 338 IPC.  Ext.2 is the M.R. 31/17, Ext. 2(3) is P.W.6’s 

signature, Ext.4 is the charge-sheet and Ext.4(1) is the signature of P.W.6.   

20. In his cross-examination, PW 6 stated that he has not put his 

signature on the sketch map. P.W.6 has not recorded the statements of the 

owner of Rupalim Cloth Store, Champak Kr. Jain and the owner of Kalyani 

Tailor marked as B, C and D on the sketch map respectively.  P.W.6 has not 

seized any kind of cotton used in treatment and also the prescription of Dr. 

Tarun Talukdar/accused. P.W.6 sent the victim for medical examination but 

requisition letter is not in the case diary.  P.W.6 collected the medical report 

from SMK Civil Hospital, Nalbari and not from Tihu FRU.  The requisition letter 

of forwarding the victim to SMK Civil Hospital, Nalbari has been misplaced.  

P.W.6 had not informed the Court that the said requisition letter got 

misplaced. P.W.6 has not collected any medical report of the informant in 

respect of medical treatment undergone by him during 03.05.17 to 31.05.17.  

P.W.6 recorded the statement of victim Manab Ch. Kalita on 04.05.17.  P.W.6 

recorded the statements of other witnesses on 04.05.17 at the place of 

occurrence.  The victim has not stated before PW 6 on which side of his 

mouth he sustained injuries.  During investigation, P.W.6 has not counted the 

teeth of victim.  It is not a fact that P.W.6 has not investigated the case 

properly.   



 

 
 

 

SEC 338 IPC - Causing grievous hurt by act endangering life or 

personal safety of others — Whoever causes grievous hurt to any person 

by doing any act so rashly or negligently as to endanger human life, or the 

personal safety of others, shall be punished with imprisonment of either 

description for a term which may extend to two years, or with fine which may 

extend to one thousand rupees, or with both. 

 

SEC 320 IPC - Grievous hurt—The following kinds of hurt only are desig-

nated as “grievous” — 

Firstly — Emasculation. 

Secondly —Permanent privation of the sight of either eye. 

Thirdly — Permanent privation of the hearing of either ear, 

Fourthly — Privation of any member or joint. 

Fifthly — Destruction or permanent impairing of the powers of any member or 

joint. 

Sixthly— Permanent disfiguration of the head or face. 

Seventhly —Fracture or dislocation of a bone or tooth. 

Eighthly —Any hurt which endangers life or which causes the sufferer to be 

during the space of twenty days in severe bodily pain, or unable to follow his 

ordinary pursuits. 

 

21. Construing the above sections of law, I am of the 

considered opinion that in order to prove the guilt of the accused person u/s 

338 IPC, the prosecution has to prove that the accused had committed an act 

in so rash and negligent manner as to endanger human life or personal safety 

of others. In the present case, in order to prove that the accused person has 

caused grievous hurt to the informant by dislocating a tooth of the informant 

in order to attract the essentials of Sec 320 IPC, the prosecution most 

importantly has to prove that the accused had done so in a rash and negligent 

manner and such act caused danger to the life of the informant. 

22. On perusal of evidences on record, it is seen that PW 

1/informant has stated in his FIR and also in his evidence that he went to visit 

the doctor to remove one of his teeth from the lower jaw as he was suffering 

from toothache. The informant further deposed that the accused, instead of 

https://indiankanoon.org/doc/126195200/
https://indiankanoon.org/doc/45255066/


 

 
 

removing the bad tooth from his lower jaw, removed one good tooth from his 

upper jaw. During his cross-examination, he stated that he himself gave the 

removed tooth to the police which was seized by the police. However, he 

denied in his cross-examination that the seized tooth belonged to him. In my 

view, the informant himself is the best person to identify his own tooth. Since, 

he himself stated that the seized tooth does not belong to him, I have no 

reasons to disbelief him. In such a situation, I am of considered opinion that 

the accused person is not guilty u/s 338 IPC. Apart from this, none of the 

independent prosecution witnesses had witnessed that the accused had 

negligently removed one good tooth of the informant. Moreover, the 

informant has stated in the FIR that even after taking injection blood did not 

stop oozing out from his tooth. But, the medical report shows that on 

examination no active bleeding was found. This creates a doubt as to the 

credibility and reliability of the evidence of the informant.  

23. It is the cardinal principle of criminal jurisprudence that the 

prosecution has to prove the case against the accused beyond all reasonable 

doubt and if there is such doubt, then that favors the accused. In the instant 

case, from the discussion made in the foregoing paragraphs, I am of the 

considered opinion that the prosecution has failed to prove the offence U/s 

338 IPC against the accused beyond all reasonable doubt and as such, the 

accused is liable to be acquitted of the said offence.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 

O R D E R 

24.     In view of the conclusion made above, I hold the accused not 

guilty of the offences U/s 338 IPC and hence, he is acquitted of the offences 

U/s 338 IPC. The accused is set at liberty forthwith.   

19.   The bail-bond of the accused shall remain in force for a period 

of six months from the date of this order.  

20.   The judgment is delivered in the open Court in presence of the 

accused and his learned Counsel. 

  Given under my hand and the seal of this court on this 1st day 

of August, 2018.  

 

 

 

           (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

                                                                    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 
 

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Sri Manab Ch. Kalita 

P.W.2- Sri Ratul Deka 

P.W.3- Sri Labanya Kr. Barman 

P.W.4- Sri Kushal Patowary 

P.W.5- Dr. Dilip Ch. Saikia 

P.W.6- Jugananda Boro 

 

2. Prosecution exhibits:  

Ext.1-  Ejahar 

Ext.2-  Seizure List 

Ext.3- Injury Report 

Ext.4- Charge-sheet 

 

3. Defence witness:  Nil 

 

4. Defence Exhibits:  Nil 

 

5. Court Exhibits: 

  

 

 

 

Munsiff cum JMFC, Tihu 


	J  U  D  G  M  E  N  T

